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Mr. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


{To accompany 8. Res. 344] 


The Committee on the Judiciary, to which was referred the bill 
(S. 1609) for the relief of V. A. Verhei, having considered the same, 
reports favorably an original resolution referring the bill to the United 
States Court of Claims pursuant to the provisions of sections 1492 and 
2509 of title 28 of the United States Code. 


PURPOSE 


The purpose of the proposed resolution is to refer the bill, S. 1609, 
for the relief of V. A. Verhei, to the Court of Claims, and to authorize 
the court to report to the Senate such findings of fact and conclusions 
of law as will enable the Senate to determine what amount, if any, is 
legally or equitably due the claimant from the United States. 


STATEMENT 


On September 14, 1948, claimant entered into a contract with the 
Corps of Engineers, United States Army for the restoration of the 
flood-control works, St. Joe River, near St. Maries, Idaho. Numerous 
change orders were put in effect during the course of completion of the 
contract and in addition, claimant alleges that the Government mis- 
represented the accessability and quality of certain borrow pits to be 
used in filling certain embankments. Consequently, he alleges, he 
suffered a loss of approximately $40,000 on the contract. 

On the other hand, the Government agencies concerned allege that 
his loss was solely attributable to underbidding the contract. 

The Senate committee has no facilities for determining the facts 
in p controversy such as this and therefore recommends that it be 
placed before a forum which has such facilities so that the committee 
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may be informed as to whether or not there is any further payment, 
either legal or equitable, due the claimant. 

Attached hereto and made a part of this report is pertinent corres- 
pondence received from the interested parties. 





DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, December 29, 1951. 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, . 
United States Senate, Washington, D. C. 


My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 1609) for the relief of V. A. Verhei. 

The bill would provide for payment of the sum of $39,319.14 to V. A. Verhei, 
of Sagle, Idaho, in full satisfaction of his claim against the United States for 
losses sustained under a contract entered into with the Corps of Engineers, United 
States Army. 

In compliance with your request a report was obtained from the Department 
of the Army concerning this legislation. According to that report, which is en- 
closed, the contract in question was entered into on September 14, 1948, and was 
in the amount of $51,721.40. Completion of the job was required within 45 days 
after receipt of notice to proceed, or by October 29, 1948. No liquidated damages 
were specified. Modifications of the contract were subsequently agreed upon, 
which increased the amount of the contract in the total amount of $24,197.10 and 
extended the contract time 272 days. Because of weather conditions work was 
suspended for approximately 7 months. The job was completed and accepted 
by the Government on July 26, 1949. 

Under the contract as modified claimant was entitled to receive $78,466.80, less 
any amount due by him to the United States. He was paid the sum of $76,036.80, 
which represented the amount due him, less the sum of $2,430 due by him to the 
United States for the rental of a Government-owned dragline. 

Claimant alleges that his total cost on the job was $117,785.94, and the amount 
contained in the bill represents the difference between the amount already paid 
him and that which he alleges the job cost him. 

The Department of the Army points out that when claimant bid on this job, 
he was fully aware of the conditions that would be contained in the contract 
which he would be required to sign. It points out that subsequent modifications 
of the contract were accepted by him without qualification, and that after a 
conference on February 21, 1949, the final adjustment of increased compensation 
was approved by him and his attorneys and it was understood by all concerned 
that this was an acceptable agreement. The Department of the Army states that 
any losses which claimant may have sustained did not arise from any fault, 
negligence, or modification of the original contract by the United States, but 
resulted from the fact that claimant submitted too low a bid and that under such 
circumstances there is no legal obligation on the part of the Government to 
compensate him for his losses. 

The Department of the Army states that in the light of these facts there is no 
basis for the granting of the relief proposed, and that it accordingly recommends 
that the bill be not favorably considered. 

Since it appears that claimant’s losses were brought about by his own mistake 
of judgment in bidding on the job, and since it further appears that he accepted 
payment without protest under the contract as modified, there would seem to be 
no basis for assumption by the Government of responsibility for the losses he 
sustained. Accordingly, the Department of Justice concurs in the adverse views 
of the Department of the Army. 

The Director of the Bureau of the Budget has advised this office that there 
would be no objection to the submission of this report. 

Sincerely, 
A. Devirr VANECH, 
Deputy Attorney General. 
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DEPARTMENT OF THE ARMY, 
Washington, D. C., October 12, 1951. 
‘The honorable the ArroRNEY GENERAL, 
Washington, D. C. 

Dear Mr. AtroRNEY GENERAL: Reference is made to your letter with which 
_ enclosed a copy of S. 1609, Eighty-second Congress, a bill for the relief of 

. A. Verhei. You state that the Senate Committee on the Judiciary has re- 
quested the Department of Justice to submit a report on this bill and has advised 
that if reports are necessary from other sources they will be secured by your 
Department and submitted along with your report to the committee. You, 
therefore, request the comments of the Department of the Army on 8. 1609. 

This bill would authorize and direct the Secretary of the Treasury ‘‘to pay, out 
of any money in the Treasury not otherwise appropriated, to V. A. Verhei, of 
Sagle, Idaho, the sum of $39,319.14 in full satisfaction of his claim against the 
United States for losses sustained by him under contract W45-108-Eng. 2071 with 
the Corps of Engineers, United States Army.” 

Contract No. W—45-108—-eng-2071 was entered into on September 14, 1948, 
between a contracting officer of the Corps of Engineers, United States Army, on 
behalf of the United States, and V. A. Verhei for the restoration of the flood- 
control works, St. Joe River, near St. Maries, Idaho. The contract was awarded 
to Mr. Verhei as the lowest competitive bidder. His bid was in the amount of 
$51,721.40. Payments under the contract were required to be made in accordance 
with a schedule of unit prices for work to be performed. 

The principal feature of the work under the contract was the construction of a 
levee embankment estimated at 51,900 cubie yards at an agreed unit price of 
0.42 cents per cubic yard. This work entailed the excavation of material from 
borrow pits, hauling it to embankment sites, and selection placing and compaction 
of material in the levee. 

A notice to proceed was sent to the contractor, who acknowledged the receipt 
thereof on September 14, 1948. The completion of the job was required within 
45 days, or by October 29, 1948. No liquidated damages were specified. During 
the work on the job the contract was modified as follows: 

Modification No. 1, supplemental agreement, dated October 4, 1948, adding 
repairs to timber bulkhead to the contract at an estimated cost of $5,852.50, 
without time extension. 

Modification No. 2, change order, dated March 4, 1949, increasing the unit 
price for levee embankment by 37 cents a cubic yard because of changed conditions 
for an estimated net increase in the contract of $18,344.60, and extending the 
contract time by 50 calendar days. 

Modification No. 3, change order, dated March 3, 1949, extending the contract 
time by 222 calendar days because of weather conditions and floods, with no 
increase in the contract amount. 

Work was suspended on December 17, 1948, because of weather conditions, and 
was resumed on July 11, 1949. The work was completed by Mr. Verhei and ac- 
cepted by the Government on July 26, 1949. Under the contract as modified 
Mr. Verhei was entitled to receive $78,466.80, less any amount due by him to the 
United States. Payments were made to Mr. Verhei under the contract a. modified 
in the aggregate amount of $76,036.80 ($78,466.80, the total amount due him 
under the contract, less the sum of $2,430 due by him to the United States for 
the rental of a Government-owned dragline during the course of the work on this 
job). Mr. Verhei alleges that the total cost to him for the completion of the job 
was $117,785.94. The sum of $39,319.14, claimed by him in 8. 1609, represents 
the difference between the amount he alleges the job cost him and the amount 
found by the Government to be due him under the contract as modified. 

By letter dated November 20, 1948, Mr. Verhei initiated his claim against the 
United States, stating that he was losing money because the borrow pits were not 
located as indicated, and on December 18, 1948, he requested reclassification of 
the materials based upon the same ground. The claim of Mr. Verhei was carefully 
studied by a group of Army engineers, and on February 21, 1949, a conference 
was held between the contracting officer and Mr. Verhei and his attorneys. 
Shortly thereafter the contract was modified by change order, dated March 4, 1949, 
which granted to the contractor an estimated increase of $18,344.60. Mr. Verhei 
accepted this modification of the contract by his letter to the contracting officer, 
dated March 10, 1949. In his letter of March 10, 1949, Mr. Verhei stated in part: 

“While I feel like I am entitled to a larger price increase under the conditions 
that we had to work under, however, I believe that you did what you thought 
was the fair thing to do.” 
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On March 16, 1949, the contracting officer received a telegram from Mr. Verhei 
which reads as follows: 

“Dear CoLONEL: Reference to change order. Wish it to go through under 
protest. Failed to enclose protest.” 

Immediately after the receipt of this telegram the contracting officer advised 
Mr. Verhei that it was his understanding that his (Mr. Verhei’s) claim for addi- 
tional compensation had been agreed upon and settled at the conference of 
February 21, 1949, hereinbefore referred to, but that if he was not satisfied with 
the change order (modification No. 2), dated March 4, 1949, he could file a formal 
appeal from such order to the Chief of Engineers. Mr. Verhei replied by letter, 
dated March 21, 1949, stating: ‘I wish to state in reply that I would like to have 
the change order go through.’”’ The change order of March 4, 1949, thereupon 
was submitted to the Chief of Engineers, who approved the same on April 25, 1949. 

At the time Mr. Verhei submitted a bid for this job he was fully aware of the 
conditions that would be embraced within the contract which he would be re- 
quired to sign should he be the successful bidder. Subsequent modifications of 
the contract made proper allowances for the additional work required of the con- 
tractor by reason of the changes contained in said modifications, Such modi- 
fications of the contract were accepted by Mr. Verhei without qualification. As 
hereinbefore shown, the final adjustment of increased compensation awarded to 
Mr. Verhei by the change order dated March 4, 1949, was approved by Mr. 
Verhei and his attorneys in a conference with the contracting officer on February 
21, 1949, and it was understood by all concerned that this was an acceptable 
agreement and that the additional estimated sum of $18,344.60 authorized to be 
granted to the contractor by said change order was sufficient to cover the additional 
costs caused by said order. The payments which were made to the contractor 
under the terms of the contract, as modified, were based upon complete records of 
the work performed by him, and, in the opinion of the Department of the Army, 
the adjustments made by the modifications of October 4, 1948, and March 4, 1949, 
in the estimated aggregate amount of $24,197.10, fully compensated the contractor 
for the extra costs necessitated by the changes made by the contracting officer. 

The contract, which fixed the rights and liabilities of the parties, was made in 
good faith, and any losses which may have been sustained by Mr. Verhei in his 
performance of the work required under the contract did not arise from any 
tault, negligence, or modification of the original contract by the United States, 
but resulted from the fact that the claimant submitted his bid at too low a figure. 
The error of the claimant in submitting his bid at a figure less than that which 
he claims it cost him to perform the work was unilateral and not mutual. Under 
these circumstances there is no legal obligation on the part of the Umted States to 
compensate the claimant in any amount for the losses which he claims to have 
sustained (20 Comp. Gen. 652; Hirsch v. United States, 104 Ct. Cl. 45), and the 
facts in this case appear to be insufficient to form a basis for equitable relief 
(Grymes v. Sanders, 93 U.S. 55, 61). 

In 20 Comptroller General 652, cited above, the Comptroller General had 
under consideration the request of a bidder for the cancellation of his contract. 
In that case the Philadelphia Quartermaster Depot issued invitations for bids 
for quantities of coats. In response to such invitation, Ben Freedman, an indi- 
vidual trading as the Portland Sportwear Manufacturing Co., Portland, Oreg., 
submitted a bid offering to manufacture. and deliver a total quantity of 5,000 
coats at a stated price. This bid was duly accepted on December 2, 1940, and 
the bidder was so notified. Thereafter on December 3, 1940, the bidder sent a 
telegram to the Philadelphia Quartermaster Depot in which he stated that his 
bid was submitted without consulting specifications and that after receipt. of the 
specifications it was discovered that his plant did not have a large portion of the 
machinery required to make the garments and that he desired to withdraw his 
bid. The matter was submitted to the Comptroller General for an opinion. 
On April 16, 1941, the Comptroller General rendered an opinion in which he 
held that the bidder was bound by his contract and that there was no legal basis 
for releasing him from the obligation under his aecepted bid. The Comptroller 
General stated (p. 658): 

“The submission of a bid in response to the invitation in this case was, of 
course, voluntary. The responsibility for the preparation and submission of the 
bid was upon the bidder. It is clear that such error as was made in the bid of 
the Portland Sportwear Manufacturing Co. was due to its failure to ascertain 
what the specifications called for prior to submitting its bid. The error was due 
solely to the negligence of the bidder and was not induced or contributed to in 
any manner by the Government. The error was unilateral and not mutual and, 
therefore, does not entitle the bidder to relief.”’ 
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In Hirsch v. United States, supra, decided on May 7, 1945, an invitation for 
bids was made by the United States for the excavation, grading, and drainage of an 
airport runway, at a certain unit price per acre for the preparation of the site. 
the invitation stated only the approximate number of acres involved and invited 
The prospective bidders to visit and inspect the site. Sandor 8. Hirsch, and an- 
other, the plaintiffs in this case, submitted a bid which was accepted by the 
United States, and a contract thereafter was entered into between the United 
States and the plaintiffs, pursuant to their bid, in which they were required to 
clear all land necessary to be cleared, ‘“‘whether the quantities be more or less 
than the amount stated.’’ The work was done and the plaintiffs were paid at the 
unit price bid by them for the number of acres actually prepared for the site. 
In holding that the plaintiffs were not entitled to recover for the excess costs 
incurred by them over and above the bid price per acre, the Court of Claims said: 

‘Apparently, plaintiffs’ bid for the clearing of the site was too low. The average 
of all other bids for this work was a little over $204 an acre. Plaintiffs bid $100 
and it actually cost them a little over $145, exclusive of overhead and profit. 
But defendant had the right to demand that plaintiffs do the necessary work at 
the price bid by them. It required no more of plaintiffs than it had a right to 
require under the contract and that plaintiffs had reason to believe would be 
required.” 

In Grymes v. Sanders, supra, the Supreme Court said: 

‘‘Mistake, to be available in equity, must have not arisen from negligence, 
where the means of knowledge were easily accessible. The party complaining 
must have exercised at least the degree of diligence ‘which may be fairly expected 
from a reasonable person.’ ”’ 

In the light of the foregoing facts and the authorities herein cited there is no 
basis for the granting of the relief proposed by 8. 1609, and the Department, 
accordingly, recommends that this bill be not favorably considered by the 
Congress. 

Sincerely yours, 
FRANK Pace Jr., 
Secretary of the Army. 


Dear SENATOR: Please find enclosed information relative to a contract I had 
with the Army engineers. 

The Honorable Compton I. White, former Congressman from the First District 
in Idaho, visited this job and saw the conditions that we were forced to work un- 
der. He tried for 2 vears to get an equitable settlement for us. He took this 
through the various Government departments. However, he told me not to be 
too disappointed if we were turned down bv these different department heads 
as he said they all stick together. However, he said that if we could get it before 
the Senate and House we bad a much better chance for a fair settlement. 

It seems no matter what department Hon. Compton I. White took the case 
up with, they wrote the Army engineers and got the engineers’ version and ac- 
cepted it as final, regardless of the fact that we had statements from a Member of 
Congress, from a graduate civil engineer, from the chairman of the board of county 
commissioners in the county where the work was done, as well as photos of the 
work and a score of statements from others who were familiar with the work done. 
These statements all contained the same line of thought, that the Army engineers 
did change the condition of the contract and failed to make an equitable settle- 
ment with me for the extra cost. 

I have also offered to take the necessary equipment back to the job and prove 
to anyone, that I can, and could have moved the kind of material I bid on, at the 
price I bid to do the work, if furnished the contracted material to work with. 

If I had known the Army engineer in charge of the work was going to change 
the conditions of the contract so much, I would never have bid on this work and 
would not have had this heavy loss. 

I have tried to be fair in this settlement. All I have asked for is the actual cost 
of operaticn due to the changed condition of the contract, with no job profit or any 
compensaticn for less of business. 

The Honorable Herman Welker, United States Senator from Idaho, has intro- 
duced a bill in the Senate to recompense me for this loss. I hope and pray that 
you will see fit to support this bill, and in considering the merits of this bill that 
you will give the same consideration to the evidence I’m furnishing as you do to 
that received from the Army engineers. 

The statements contained from such disinterested parties as the Honorable 
Compton I. White, Mr. Lowry, chairman of the board of county commissioners, 
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and Max Jensen, graduate civil engineer, should also carry considerable weight 
and prove beyond any reasonable doubt that my case must be based on true facts. 

The Army engineers not only changed the contract but failed to pay for all the 
regular work done under the terms of the contract. 

This is the first time in over 20 years of construction experience that I have ever 
heard of where the Engineers changed a contract and did not pay for the cost of 
operation. In most cases where the contract is greatly changed, the contractor is 
paid the cost of operation plus a reasonable profit. his is only fair and reason- 
able. Otherwise one might bid on a $100,000 job and the Engineers could change 
the contract until it cost twice as much, and since they are the ones who make the 
change they are the ones who should pay. 

Hoping I have shown you the merits of my claim and that you will support the 
bill that has been introduced for my relief by Hon. Herman Welker, I remain, 

Sincerely yours, 
V. A. VERHEI. 


Sac ie, Ipano, February 20, 1952. 


To the Honorable Members of the Senate and the House of Representatives, 
Washington, D. C., Greetings: 


In the spring of 1948 we had some very bad floods here in the Northwest which 
caused several dikes to break which were protecting valuable farm lands and 
crops. This caused a heavy loss to the farmers in these districts. These losses 
were reported to your honorable bodies through various channels and after 
giving them due consideration you voted an appropriation to repair and rebuild 
these dikes. You are to be commended for this act as in most cases the farmers 
in these drainage districts are still paying heavy drainage taxes and would have 
been unable to have the broken dikes repaired, which would have not only been a 
great loss to the farmers but to the country as a whole. 

The Army engineers were entrusted with the responsibility of seeing these dikes 
repaired and the appropriation was turned over to their department. 

In the early fall of 1948, the Army engineers, through their district office in 
Seattle, called for bids for the repairing of the dikes which had been broken along 
the St. Joe River in the vicinity of St. Maries, Idaho. 

I submitted a bid and was low bidder and was awarded the contract the 14th 
day of September 1948. I entered into this contract in good faith, that I would 
fulfill the terms and conditions of this contract, the same as I have done on all 
other contracts which I have had heretofore; both public and private contracts. 
I was required to give a bond to insure the Army engineers I would fulfill my part 
of the contract. I had the same faith in the Army engineers’ integrity, that they, 
too, would carry out their part of the contract, and if during the progress of the 
work, any change in the contract were made, that they, the Army engineers, would 
make an equitable adjustment, as stated and provided for in articles 3 and 4 under 
terms of the contract. However this they have never done. 

The following statements I make are true and I have the material in my file 
or can call in evidence to substantiate my statements and I challenge the Office 
of Army Engineers, the Attorney General and the Justice Department to dis- 
prove them, and invite you, Honorable Members of Congress to investigate them. 

I will set forth the statements I have to make as briefly as possible. 

The Honorable Herman Welker, of Idaho, has almost a complete set of data 
and correspondence and photographs of the borrow pits from which the materials 
were obtained, in connection with this case and I will be glad to answer any ques- 
tions. Hon. Herman Welker has also introduced a bill in the Senate for my relief. 

The original contract called for the repair of eight different breaks in these 
dikes. The specifications in the contract called for these repairs to be made with 
the following kinds of soil: silty sand, sandy silt, silt, and silty clay. It further 
states in the specifications that approved areas are shown on the drawings or blue- 

rints. 

. The blue prints which were furnished us by the Army engineers showed the 
dikes which were to be repaired and cross sections of how they were to be repaired 
and also showed six approved borrow areas in which we were to secure the kind of 
material or soil that was to be used in the repair of these dikes. A borrow area 
or borrow pit is a place from where one takes dirt to fill a hole or low place to bring 
it up to a given height or grade. This blueprint, as stated, showed six of these 
places or borrow areas where we were to obtain this specified material from. 

This contract was to be carried out under the direction of the contracting officer. 
The contracting officer did not direct us or permit us to use any of these six 
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approved borrow areas as shown on the blueprints and mentioned in the speci- 
fications, but he substituted 12 other borrow areas. Instead of these 12 borrow 
areas containing silty sand, sandy silt, silt, and silty clay as specified in the 
contract, in the most part they contained hard pan and rock, which is several 
times as hard and expensive to move as the kind of material specified to be used. 
In fact, the very first hour we started operating we ran into rock and it was im- 
possible to dig this substituted material without the help of a big dozer. On the 
first dike we repaired we had to move our equipment and open up three different 
borrow areas. Two of these areas contained a large percent of rock. The third 
was a good pit but the engineers did not have permission from the owner to use 
this pit, so we had to move again. 

When one has to stop operation and move heavy shovels it is real expensive, 
as the trucks, dozers, and crew’s time goes on the same as when one is operating. 

This is a sample of the procedure and handicap we had to work under through- 
out the fall of 1948. In fact, we had to open up some 12 or 13 different borrow 
pits and were moved in and out of these pits some 19 different times. 

When I bid on this contract I just figured on clearing and stripping six borrow 
pits as was specified and making six moves, so this clearing was bid on a lump 
sum of $3,500. Instead, we had to clear twice as much land at no extra pay. 
The material furnished in these borrow areas were several times as expensive to 
move as the material contracted to move. This material was not only hard to 
dig but we had to take time to sort most of the larger rock out and while we did 
this it took three or four times as long to load a truck as it should have and made 
the whole cost of the job including the overhead, much more expensive. This 
slowing down of the job would have been bad enough under normal conditions. 
We figured to be through with the heavy hauling in about 5 weeks when I bid the 
job. However this changing of the contract which slowed up our operation took 
so much extra time that it ran us into the fall rains and snow which added a great 
deal more to the expense of the job. 

Under the terms of the contract, I was to furnish and employ the manpower, 
furnish the equipment and materials specified under the contract which was certain 
filter material and 8-inch concrete pipe. The materials to rebuild the dikes was to 
be furnished to the Army engineers by the farmers of the drainage district who 
were receiving the benefits of having their dikes rebuilt. This fact was stated to 
me by the Army engineers and they, the Army engineers, were in turn to furnish 
the material to the contractor with roadways available. However, I do not know 
if the engineers in charge of the work ever showed any of the farmers the specifica- 
tions of the material to be used in the contract and it was only natural for the 
farmers to designate some rough brushy hillside that was unsuitable to farm to get 
material from. I am sure if the engineer in charge of the job had made known the 
kind of material specified to the farmers and had told them it was their respon- 
sibility to furnish this kind of material they would have done so. 

I bid this contract in for $51,721.40. However the changing of this contract 
ran the cost of the job to $117,785.94 and as I am only a small contractor, this 
more than broke me. 

I notified the field engineers’ office that I considered they had changed the con- 
tract and that I was going to protest the job and ask for a reclassification and raise 
in price. 

Kbout this time I asked the Honorable Compton I. White, Congressman from 
our district, who is very familiar with construction work, to come and go over the 
job with me. He spent 2 days going over the contract and dikes and equipment 

had on the job. When the Congressman saw the material and conditions we 
were forced to work under, he told me in words to the effect that I was being robbed 
and immediately wrote the district engineer and told him that the job should be 
reclassified and the contractor should be reimbursed for all the added expense 
which was due to the changed conditions of the contract. 

About this time I received a letter from the district engineer at Seattle asking 
me to come down and see if we could come to an agreement in regard to making a 
settlement due to these changes in the contract. I went to Seattle ard went 
over the situation with him. He asked me to set a price to take care of the 
added expenses due to change. This I told him I could not do until the season 
work was complete and my books were audited, and I would then know the cost. 

We sent to his office a statement the forepart of January 1949, a detailed report 
of the job. The engineers studied this until the latter part of February and then 
called me down to try to reach a settlement. 

I accompanied my attorney and one of my keymen to Seattle. The district 
engineer called us into his office and asked us to state our claim. 
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I waited, expecting my attorney to state the facts of the case from the data 
I had furnished him with, but he did not, so I had to state the case. After some 
discussion the meeting was adjourned and we went into a conference with some 
of the district engineer’s assistants. My books showed a loss of $56,000 and 
since the job was changed from the first hour we started to work for them I 
figured, and still do, since the engineers were the ones who caused the change in 
the contract, that the least they could do is to pay the cost of operation. I 
did not ask for any job profits or damage for loss of my business, as this loss put 
me out of business, 

The engineers made me an offer of some $13,500. This I refused to accept or 
consider. The next day they raised the offer to $16,000. I also refused this 
amount. The conference broke up and nothing was agreed upon. My attorney 
and associate went home to Spokane, as the district engineer informed us that 
that was the best offer he would make us and as I did not consider this a fair 
offer the conference closed. However, I stayed in Seattle overnight, partly 
because I hated to go back and tell my banker the meeting had failed to bring 
a fair settlement and I also thought, after the engineers had more time to consider, 
they might have a change of heart. 

Next morning, February 23, I did have a phone call.from the district office 
stating they had decided to raise the sum to $18,344.60. I did not, at that time or 
any time since, think this amount was a fair settlement, nor agree it was a fair 
settlement. 

On March 4, 1949, a change order was sent to me to sign to the amount of 
$18,344.60. When the engineers sent me this change order it was an admittance 
on their part that they had changed the condition of the contract. I refused to 
sign this change order for this amount as it only amounted to about one-third of 
the loss I sustained on this job, and was not sufficient to nearly take care of my 
creditors. However, the attorney I had at that time was highly in favor of my 
accepting it, as when I employed him to help me get a change order through, he 
set his fee at a lump sum of $1,370 to be paid when the change order went through, 
so of course his only concern was to get it through as quickly as possible. This 
settlement was never agreed upon as stated in the letter under date of December 
29, 1951 sent by the Justice Department to Hon. Pat McCarran. However, 
after refusing to sign this change order for several days, I finally signed it because 
of the pressure of my creditors. I mailed it to the Seattle office, but failed to 
enclose my letter of protest so I sent a telegram from Metaline Falls, Wash., where 
I was at the time, as follows, filed at 11:25 a. m. March 16, 1949, to Col, L. H. 
Hewett: 

Dear CoLoNneE.: Reference to change order. Wish it to go through under 
protest. Failed to enclose protest. 

(Signed) V. A. VERHETI. 


[Copy of letter of protest] 


Saaue, Ipano, March 11, 1949. 
Col. L. H. Hewett, 
District Engineer of Army Corps, 
Seattle, Wash. 

Dear Cotone, Hewett: Reference to contract No. W.4S-198.Eng. 2071, 
St. Maries, Idaho. Flood control change order. I wish this change order to go 
through, but under protest. 

Sincerely yours, 
V. A. Verue:, Contractor. 


I reecived the following telegram from the district office which shows that they 
knew of the protest: 


V. A. VERHEI, 
Metaline Falls, Wash. 

In reply, cite 180-Ve reference your telegram March 16, 1949. On St. Maries 
job. In view of your protest we will return signed copies of change order if you 
desire. However, please understand if you wish to enter protest; no action can 
be taken to process change order, therefore, it is desired you give us decision as to 
whether you will file claim at once or whether you desire payment on change 
order. We cannot do both. 

Unitep States ENGINEERS. 


I received a letter from Hon. Compton White dated March 17, in which he states 
that he had been in touch with Colonel Arnold, in charge of settlements for the 


CMH ei OD ODO & 


i ie i 


ie i a Bo ee se —_ 


“ 


“w—ClUl/!' 


Vv. A. VERHEI 9 


Army engineers. This colone! stated that if I would sign the change order under 
protest there would be a chance to make an application for an adjustment in pay. 

When I answered the telegram from the United States Army engineers in regard 
to the change order, I wrote: ‘‘Please send the change order through subject to the 
approval of the Chief of Army Engineers.” I did not withdraw my protest. 
One department said to send it through under protest and the other said no to; 
so I took the Chief’s word. What else could I do? 

In next to the last paragraph of the first page of the letter sent to the Honorable 
Pat McCarran under the date of December 29, 1951, by the Department of 
Justice, states, “Claimant alleges that his total cost on the job was $117,875.94 
and the amount contained in the bill represents the difference between the amount 
already paid him and that which he alleges the job cost him. 

“The Department of the Army points out that when claimant bid on this job, 
he was fully aware of the circumstances that would be contained in the contract 
which he would be required to sign. It points out that subsequent modifications 
of the contract were accepted by him without qualifications, and that after a con- 
ference on February 21, 1949, the final adjustment of increased compensation was 
approved by him and his attorneys and it was understood by all concerned that 
this was an acceptable agreement. The Department of the Army states that any 
losses that may have been sustained did not arise from any fault, negligence, or 
modification of the original contract by the United States, but resulted from the 
fact that the claimant submitted too low a bid and that under such circumstances 
there is no legal obligation on the part of the Government to compensate him for 
his losses”. [End of quote.] 

I wish to cite a couple of letters I have in my files with reference to whether there 
was any change in the original contract. I quote: 

“Moscow, Ipano, June 7, 1951.—Mr. V. A. Verhei, Sagle, Idaho. Dear Mr. 
Verhei: I am enclosing herewith, copies of my original report of the inspection 
which I made on your St. Maries job. As you will remember, this report was 
made after you had furnished me with the original plans and specifications for the 
job and after I had studied them carefully and inspected the work which you had 
performed pertaining thereto. 

“T am glad to hear that there is further consideration being given to your 
claim. It would certainly be appropriate for the Government to meet the actual 
expense of the operations considering their wide deviations from the plans and 
specifications under which you bid. Very truly yours. Signed Max C. Jensen.’’ 

Mr. Jensen is a graduate licensed civil engineer who is employed by the Uni- 
versity of Idaho as an instructor in engineering. He is not only a civil engineer 
but is also an agricultural engineer and an expert on soils. He has written some 
valuable works on irrigation and drainage problems. He also speaks on the 
radio on engineering subjects. I feel very fortunate in getting a man of his 
ability and high standing to go over this job for me. He also made some measure- 
ments for us in a separate letter verifying our contention that we were shorted in 
measurement by the engineers on this job. 

Following is a letter from Mr. Lee R. Lowry, chairman of the Benewah County 
Commissioners, to Hon. Congressman White. 

“Sr. Maries, Ipano, November 20, 1949.—The Honorable Compton I. White, 
Washington, D. C. Dear Congressman: We understand that you are trying to 
help Mr. V. A. Verhei get enough money for the work done on the St. Maries 
dikes, that he would at least not have to stand the loss incurred while on the job. 

““Mr. Verhei worked very hard here, but the borrow pits, which were selected 
by the Army engineers, did not stand up to their specifications and he was forced 
to haul dirt much farther than he would have. This and other conditions beyond 
his control, made his costs run much higher than his original contract. But, 
Mr. Verhei, although he found the materials furnished him for this work far 
different than he contracted for, stayed on and completed the job, all the time 
knowing he was being put to a lot of extra expense. 

“T would also like to state that he did a good job with the repairs; which is 
evidenced by the fact that all repairs made by him stood the floodwaters this 
spring. 

“T feel that it would be only fair for Mr. Verhei to be reimbursed for what he has 
actually spent on the job. We believe he has had an audit of his costs and they 
would show the amount spent. 

“If you are in St. Maries, I would like to show you the work done here. Yours 
very truly. Signed, Lee R. Lowry, Chairman, Benewah County Commissioners.” 
[End of quote.]} 
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I have copies of several more statements in my files from construction men 
who worked on the job and know what changes were made in the contract. 

By reading these letters from these responsible men, including the Honorable 
Compton White’s many requests to the various Government departments, any 
fair-minded man can see that there must be some merits to my claim, and that 
all was not as rosy as set forth in some of the opposing letters from the Depart- 
ment of the Army Engineers. 

This shows that these men who are best acquainted with this work as well as I, 
myself, do not think that the Government has, as yet, fulfilled the terms of the 
contract and paid for all that added cost due to change in contract, as it states in 
section 3—4, an equitable adjustment shall be made. 

I wish to make reference to the letter dated October 12, 1951, addressed to the 
Honorable Attorney General, Washington, D. C., and signed by Frank Pace Jr., 
Secretary of the Army, and the eases cited. I wish to state these cases are entirely 
different cases than mine. In the first case mentioned, the party submitting the 
bid, found, on reading his specifications after the contract had been awarded him, 
that he did not have the necessary equipment to handle the job and wanted to be 
released from the contract. 

In the second case there was no change-of-condition clause in the contract 
and the bidders were bidding on an unclassified clearing contract. My claim is 
founded on an entirely different basis. First, the Government changed the 
conditions of the contract, which they had a right to do, as stated under change- 
condition paragraph 3-4 of specification, but it also states that in case they do 
change the contract they shall make an equitable settlement to the contractor. 
This, I claim, they have failed to do. 

I wondered in the fall of 1948, when I was losing so much on this contract, 
if maybe I had bid the job too low. Sinee I had to work under changed condi- 
tions from the very first hour I was on the job, I had no real way of knowing until 
we went back to work in the spring of 1949 to finish this contract. Then I could 
see I could have made good on the whole job if permitted to have done so. We 
had a different inspector or engineer on the job to work under and he gave us a 
borrow pit which contained the kind of material that we originally contracted to 
move. We kept a close separate itemized account of all expenses in connection 
with the work done in 1949 and found we were not only able to move and place 
this material at my original contract price but actually made a profit of 9 cents 
per yard in place, but did not have enough work left to do to make up the losses 
of the previous season. This proved to my satisfaction that if we had been fur- 
nished the kind of material as specified by the Army engineers in my contract I 
would not have incurred any losses on the job. 

The Army engineers in charge of the job in 1949 could have checked these 
figures. We sent a copy of the cost per yard to the Seattle office. 

I can safely make the statement that the Army engineers have never given me 
or anyone else in connection with this, any facts to show why they thought $13,500 
or $16,000 or $18,344 was a fair and equitable settlement for the cost they put 
me to by changing the condition of this contract. 

I had photos taken of the various borrow pits showing the formation in them. 
Some show as much as 80 percent rock. I did not bid on a rock job. 

The Honorable Herman Welker, United States Senator from Idaho, who has 
been so considerate in helping us to get a fair settlement, has a set of these pictures 
as well as a great deal more material pertaining to this contract. I am also willing 
to meet any representative of the Government and go over the site where this 
work was done. I am willing to bring in a power shovel, the same as we used, in 
good condition, put an experienced operator on it, or the Army engineers may 
furnish an operator to run the shovel, and we will put the power shovel to loading 
trucks out of the pits I was forced to work in and check the time it takes to dig, 
sort out the rock, and load the trucks and then put the same outfit in a borrow 
pit of the kind with material I originally contracted to move. I am safe in saying 
we will load the material three or four times as fast and at less than one-third the 
cost than the changed material they substituted and I will prove it to anyone. 

Here is the cost to move and place the material in the spring of 1949. This 
was good material; the kind I contracted to move: 

Cost per cubic yard to load, 25 cents. 

Cost for hauling distance of 1.85 miles, 37 cents. 

Cost for compacting and job overhead, 15.40 cents. 

Total cost of placing this material in 1949, 77.40 cents. 

My original bid price for moving and placing material this length of haul, 
86.4 cents. 
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This gave us a net profit per yard of 9 cents. 

I can still load and haul this material for the bid price of 42 cents per yard, plus 
the 24 cents per yard for mile haul. I did move the kind of material I con- 
tracted to move below the contract price. I can still do it and I challenge the 
Army engineers to disprove this statement. 

We claim that the Army engineers not only changed the condition but did not 
give us credit for all the work we did under the regular terms of the contract. 
We were to be paid according to the distance we hauled the material to repair the 
dikes. In one instance we hauled on the only available route one could haul a 
load over and our trucks returned empty going a part of the time back across a 
soft meadow, too soft to haul a load over. When the engineer in charge figured 
this haul he paid us on the basis of hauling across this soft field, a route impossible 
to haul a heavy truckload over. In fact, the landowner objected so strongly for 
our trucks crossing his land, even when empty, that the engineer had to have the 
sheriff out two or three times to keep the road open so the trucks could even cross 
the fieldempty. But the engineer paid us on a basis of thirty-four one-hundredths 
of a mile or $8.16 per 100 yards when, if he had given us credit for the only way we 
could haul and did haul, a distance of about 1% miles we would have received $30 
per 100 yards of material hauled. 

On another haul, known as E, we measured the distance of a haul and had Mr. 
Max Jensen, civil engineer I previously mentioned and quoted from, measure the 
distance, and his measurement agreed with our measurement. In this we were 
paid by the engineers $6.24 per 100 yards for hauling this material to the dike 
when we should have been paid $53 per 100 yards according to our measurement 
and also Mr. Jensen’s measurement. 

On still another haul we were paid in the fall of 1948 according to the ‘‘paid 
sheets” given us by the engineers for hauling to another dike $44.40, and the next 
spring on the same haul they paid us $25.25 per 100 vards. I called their attention 
to this. They stated they straightened this last mistake by shifting their figures 
around some way, but never explained how. 

When one moves several thousands of yards at this difference in price or haul 
it amounts to a lot. When we had to use 12 borrow pits instead of the original 
6 as shown on the blueprints it cost us twice as much to clear these pits of brush 
and timber. Our price for clearing was a lump sum of $3,500. We also did some 
other work that we never received credit for. 

I wish to state in closing that if it were not for the fact that we still owe some 
heavy obligations from this job we would not bother you with this. However, 
it cost us so much more to finance this contract of $117,000 than when we con- 
tracted to do this job, our losses have been awfully heavy. 

We owed our banker at one time, over this job, $33,500. By giving him all the 
money we could and selling most of our personal property and working very hard, 
we paid him off last April. We still owe the bonding company $17,500, and other 
smaller obligations we are trying to pay out of the day’s wage I make. We also 
owed the State and Federal collector of internal revenue in the neighborhood of 
$6,000 due them from payroll taxes on the job that we were unable to pay. Both 
the State and Federal secured liens and judgments against our home, which is 
about all the clear property that we have. Last year we sold the rest of our 
personal property and was able to pay off about one-half of this indebtedness. 
However, they were going to foreclose on their liens and judgments but the 
Honorable Herman Welker asked them to withstay action and not close on our 
home until he had time to see if he could get a bill through the Senate for our 
benefit. Mrs. Verhei and family are very grateful for this kindness on the part 
of our Senator. It makes one feel there is still some good in this old world. I 
also wish to state our local collector of revenue has been most considerate. 

I realize the Army engineers have lost the opportunity to correct this grave 
injustice done us, since they refused to give us a fair settlement and I was forced 
by circumstances to take what I could get to protect my creditors at that time. 
This no doubt gives them a technical alibi to stand on but, in my school of thought, 
technicalities are a poor substitute for right and justice and this is why I am 
appealing to your honorable body. I know you have the power invested in you to 
correct this injustice, and I feel if I have shown you the merits of my claim and 
have produced the necessary facts, that you will take the proper action to reim- 
burse us for our losses on this job. 

As way of personal introduction: I first came to this community 50 years ago 
with my parents who homesteaded here at Sagle, Idaho. I have served my 
community as chairman of most all of its activities at some time or other. At 
present I am serving my third term as superintendent of our community Sunday 
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school. We have three children, all grown and married. Our youngest son 
served in the last World War as well as our son-in-law, who was a fighter pilot and 
was shot down and lost in action during the war. Our son who is a first lieutenant 
in the Air Corps and a bombardier on the B-29, is again in the service. He has 
made 45 missions over enemy territory in Korea on a B-29. He is also a graduate 
civil engineer and was over the St. Maries job. He, too, feels the Army engineers 
did not live up to their part of the contract by not paying for the full amount of 
cost of the job when they were the ones who changed the contract and had no 
basis for what they considered a fair settlement. 

The Honorable Herman Welker, of Idaho, has a most complete set of data in 
regard to this contract, including statements from several responsible, qualified 
persons who made written statements in regard to the work performed. 

If you wish to ask any questions of me, I will gladly answer them. 

In order to keep the records clear, I wish to state that my bid for this contract 
was for the sum of $51,721.40. The Army engineers’ estimate was something 
over $80,000. However this difference is not unusual in the construction business 
as I have seen one contractor bid as low as $94,000 on a job and another one bid 
over $200,000 on the same job. The bonding companies still bond the low bidder 
and in most cases they make good. 

I bid on the first contract on September 14, 1948, with the amount of bid 
$51,721.40. I was paid for completing this contract $48,203.35. 

On October 4, I signed another supplemental agreement to repair a bulkhead 
but it was no part of the original contract. For this work I received the sum of 
$11,918.85. The total of the two contracts $48,203.35 plus $11,918.85 is $60,122.20 
plus the change order of $18,344.60 totals $78,466.80 or the total credit on the job. 
‘The total cost of the job was $117,785.94. Subtracting the credit from the cost 
leaves $39,319.14, which is the actual loss on this job. 

Trusting you will see fit to grant us the relief we are honestly asking for and 
entitled to, 

Sincerely yours, 


V. A. VEeRHEI. 
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